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FEDERAL ELECTION COMMISSION

WASHIRGCTON DC 20463 R ] ay PU 28
ENSITIVE
Wiley Rein & Fielding, LLP 0CT 2 6 2008
Washington, DC 20006
RE MUR 5758
O’Donnell & Mortimer LLP

Dear Mr Baran

Based on a complaint filed with the Federal Election Commission on May 30, 2003,and .
information supplied by your client, the Commission, on Apnil 14, 2004, found that there was
reason to believe your client, O'Donnell & Mortimer LLP, violated 2 U S C § 441f, and
instituted an rvestigiftron of this matter

After consstieniigg all the ewidenee ssmlable to the Commmssion, tha Office of the General
Cotmsel 15 prepemd i reommmieed tiwintha Commussion find probable cause to believe thata
knowmg and willful violation has occurred

The Commussien may or may nat gpprowe the General Counanl's racommendstion
Submutted for your review 13 a brief stating the position of the General Counsel on the legal and
factual 1ssues of the case Within 15 days of your receipt of thus notice, you may file with the
Secretary of the Commussion a brief (ten copies if possible) stating your position on the 1ssues
and replying t the brief of #id Qéneral Counszl (Three copies =f such baef sHsuld also be
forwarded & the Ofifve of the Genoral Couasdl, 1f pezsibit ) e Gemeral Counsel's brref snd
amy busef thet ywtu may shismt wall be considered b the €oxmmmuzon befors proeendimg W a vote
on wkother there 18 prokmble eanse to ttiosvil 8 wolnimn has oveeves

If yoa are ynable to fils a respermve bref within 15 days, you may submut 3 written
request for an extension of finse  All requests for extensians of tene muat be submtted 1n wrking
five days prior te the due dase, and good cause must be demonstrated In addition, the Office of
the General Counsel ordmanly will not give extensions beyond 20 days
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A finding of probable cause to beheve requires that the Office of the General Counsel
attempt for a paniod of mot less tham 30, but not neorw than %0 days, to settle ths nnttor threwgh a
comsihation agreement

Should you have any questions, please contact Audra Wassom, the attorney assigned to
thus matter, at (202) 694-1650

Sincerely,
O?W - A
Lawrence H Norton
General Counsel
Enclosure
Bnief
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of.

O’Donnell & Mortimer LLP

fik/a O'Donnell & Shaaffer LLP MUR 5758

W’ o’ e’ el

GENERAL COUNSEL'’S BRIEF
L INTRODUCTION
In 2003, the Commuasion received a complaint alleging that vanous law firms across the

country may heve rambmnaned amployees far csmtnibutions to Jokn Edwanis's presidanial
campaign commuttee, Edwasds for President (“the Edwards Commuttee™) Among the firms
hsted i the complant was O"Donnell & Shaeffer LLP (“the Fwrm™)', a law firm m Los Angeles
founded by Pierce O'Donnell, a promunent tnal attorney who has over twenty-five years of
political fundraising experience The Firm responded to the complaint by stating that the
allegations had “no ment,” but it did not specifically deny that its employees were rexmbursed
for therr contnibutions

On Apnl 14, 2004, the Comunssion found reason to behieve that the Firm knowingly and
wilifully volmwed 2 US C § 441f The Firm submutted a response to the Commussion’s factual
and legal anaiysis denyumg timt 1t seumbursod conéributens t i Edveanis Commttes, but
prowading no daiasla ahout its employzes’ contnbutions, meny of which had been rexmbarsod hy
O’Dennell The Firm also withhald ths fact that O’Donnell and a number of other Firm
employees were bemng nvestigated by Los Angeles authorities for reimbursing contnibutions to a

! The Furm M undergone soveral monlbwisingp and name changos since the conplistt was recwaved and wus Snsws
most receatly as O'Donnell & Mortimer LLP  O’Domnell & Mortumer's attomney has represented thst the Firm 15
cusrently bemng diussolved Picrce O’Donnell has formed a new firm. O'Domnsll & Assocites, PC, while most other
muowamm.mmmmumm.uwmmm
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mayoral candidate Notwithstandmg the faslure of the Firm to be forthcomng, an mvestigation
has shown that O'Domnell used lus personal funds and Firm resources to spearhead a scheme to
reimburse contributions to the Edwards Commuttee As detmled below, O’Donnell rermbursed
lspeophmabhlofﬂz.owmeonmbuhmmldebthendwmmuee

Throughout this investigation, O*Donnell has remained silent on his involvement with the
alleged violations, asserting lus Fifth Amendment pravilege m response to e Comamesron’s
Sebpooms to Prednoe Damamumis and Order to Anower Quasioans m July 2004 and m sespoom
to a depassiipn subponaa suad 1n June 2086 Ses Affidawit of Piaras @"Daznell dated Juns 16,
2006 Nonetheless, G"Donnell’s attamey has recently presented a new explanation for his
acthons previously undiagnosed mental disorders affected O’Donnell’s behavior at the time of
the alleged rexmbursements * O'Donnell’s attorney has also submtted letters from three
doctors—none of whom treated O*Donnell 1n 2003—who opmne on how various mental ilinesses,
such as bipolar disorder, may have affected O*Donnell at the time of the alleged violations

As we explam below, the undisputed facts show that O'Donnell knew that the law
prohibited rembursing contiibutions, yet he did so anyway The evidence also shows that
O’Donnell ssted 88 az agsnt of the Firma aud i the ordiamy sourse of busmeess whea he
rexmbursed soimbutsoss ¢o the Bidwands Commutice  Tiarvime, the Office of Genersi Comiael
mntensls to necommaend thet the Coemmsmon find prokables cause ta boliave that O'Dosasll &
Martimer LLP knowmgly and willfully violated 2 U S C § 441f

3 Thus 1s5us had never previcusly been raised durmg the three years that this matter was pending  O'Donnell's
attomey explamed that it was not raused earlier because questions about O'Donnell’s mental health only “began to
crystallize when viewed through a collective prism of persons concerned about the mens rea questions that emerged
m tus mvestigation ™ Latter dated July 14, 2006 at 3
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I  SUMMARY OF THE RECORD

A Plorce O'Dopnells Background

Pierce O'Donnell, 59 years old, 1s a prominent htigator who has handled numerous
complex cases m a vanety of fields, mcluding antitrust, entertainment, intellectual property,
energy, securties, products hability, real estate, constitutional law, and finance See
hitp //weewwr oslaw com/whowsare_partmersOt him, vsuted Sept 5, 2006 A graduste of
Geurgetona: and Yale, O'Domaell eitrked for Suprame Coutt Justace Byron R ‘Whits amd tms
been aamad ons af the “100 Moit Influsatial Lewyers in Amenca”™ by the National Law Joumal
See1d In 1996, O’Donnell founded O'Donnell & Shaeffer, which m 2003 had seventeen or
eighteen attorneys (Latinovic Tr at 20-21)

In addition to Ius legal work, O"Donnell has over twenty-five years of substantial
experience in political fundraismg In 1980, O’Donnell ran for Congress, at which tme he
sought an advisory opimon from the Commussion about whether compensation from his law firm
would constitute a contnbution SecMmoryOpmxon‘wso-llS In 1992 and 1996, O'Donnell
served on the national finance commuttee of Bill Clinton’s presidential campaigns In addtion,
O’Dontell has contnibuted over $50,000 to federal candidates amd nétieral pavty comizittees
over the pani o1t youm O'Dmmll has also keein active m laxmi pohtey ssranging fumdnmsers
and solintng ikinds fir locai candidates Fimnily, O’Donnell hus written about incek elections
and campaign Sinance reform  See hitp J/www aslaw com/whowsare/POD%20Resume pdf,
visited Sept 5, 2006

In early 2003, Pierce O*Donnell agreed to be a fundraiser for the Edwards Commuttee,
and he sponsored a “meet and greet” breakfast event with Senator Edwards The invitations for
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this event were sent by letter on Firm stationery and were signed by O'Donnell The event,
whach occurred on March 1, 2003 at & hotel 1n Beverly Hills, was orgamzed largely by
O’Donnell’s longhme personal asmistant at the Firm, Dolores Valdez (Latinovic Tr at 59-60)
Valdez, at the request of O’ Donnell, made logistical arrangements for the event and mvited
potential guests (Latinovic Tr at 59-60) Approximately SO of O'Domnell’s fhends and
colloagues attended the uvunt, mcluding mdividuals from @2 Firm

The campamn stidTer fior the Edweanis Comsniioe assigned to the southern Cahiforma
region, Molly Marms, atated 1n an mierwaw with Commisnyon siafY that the auesi was pleanod
entirely by O’Donnell Momns aiso stated that she sent O’Donnell the camgaign’s standard
packet for fundrasers, which provided mstructions on how to raise funds perrussibly and
specifically noted the prolibition on contnbutions made 1n the names of others According to
Moms, O’'Donnell appeared to be an expenenced fundraiser and did not ask many questions

Durng the breakfist event, Senator Edwards indicated lus campaign’s need for finding,
and a fow attendoes contnibuted at that time, while others contributed duning the weeks that
followed After the event, both O’Donnell end lus assistant, Dolores Valdez, sokcited
indivaduals to esutnbuts to the Edwards Conmmttbe, amtl thoy penodieally commumctited with
Moms at the Edwards Cenmmittee rogarding tiwse atihtronal contnbutians  Overall,
O’Dannail’s efforts &3 a fundoms led to 34 wmdvidals contakmtng approxmately $50,000 to
the Edwards Commaittee, though for unknown reasona the Edwards Commuttee apparently did
not recerve two of these contributions O’Donnell humself contributed $2,000, and like other
contnibutors, he signed the Edwards Commuttee’s standard donor card, which states m part, “all
contributions must be made from personal funds and cannot be rexmbursed ”
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Several employees at O’Donnell’s firm contnbuted to the Edwards Commuttee Some of
those employees, primanly paralegals, stated that Valdez told them that O"Donnell would
reimburse them for thewr contributions ¢ Other Firm employees, primanly attorneys, stated
swom affidavats that they were not offered and did not recerve a reimbursement for theur
contributions  As detmiled below, our mvestigation has shiown that O’ Donnell wrote checks
totiileng $32,000 to rennburse 16 mdivaduals who contnbuted ® the Edwards Conmirttes Wit
one wmaption, thews seiminanemuis all ancumad withe foua: (iau's af the dages the contribainans
to tha Bdwards Commutine wure mede Sae Attashmeont 1 (floav chart of resmbuwanrests) Thase
funds all omgmated from O’Donnell’s personal bank account, thaugh the money was sametmes
funneled through various mdividuals employed by the Firm before reaching the mtended
recipients  See 1d

1 Durect Revmbursements

O'Donnell directly reimbursed nme mdividuals who contributed $2,000 each to the
Edwards Commttee Four of these ndividuals are related to lum s daughter, Meghan
OWEMMMMOMMMW&M.MMW&W,GM
Wall The other five mdividudis who were dwrectly rmmbursed were non-lawyer enployees of
theFirm Ele Latwowic, Hilde Escobar, Bert Radmipen, Elizebeth Omen, and Hancy
Silbesman * Aosderding te finansml meords, O'Doanall wrete pemanal cheeki to these
individuals arnund the time they soatnihuted to the Edwazds Comnuites, maat often on thn same

4 Vighies hes mimatd her Fifth Ashensiosent prviege axtit s g Butified m das matwr

3 Silbermen's contribution does not appear to have been recerved by the Edwards Commuttee In an mterview with
Commussion staff, Silberman stated that ho gave s credit card number to Valdez, O'Donnell’s ssmstant, for
transmussion to the Edwards Commuttee to make a contnbution The Edwards Commuttes, however, has no record
of receiving a contribution from Silberman, and Silberman reports that s credit card was never charged
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day as the contnbutions See Attachment 1 The checks to the employees contaned the word
“bonus” on the memo line
2 Indirect Rexmbursements

In addition to the mne direct rexmbursements to the mdrviduals hated above, 0Donnell
also ndirectly reimbursed seven other mdividuals who contributed $2,000 each to the Edwards
Cemmrtoe  All of those 1achrect reenbursements were made through other employees of the
Firm O'Dammell wrote putsensi clxtks @ thass smployats 1n a muliple of $2,000, exed the
employees woild then contnhuta £2,000 to the Edwasds Comontias themselves and also give
$2,000 to a fnend or fazuly membar who alse contnibuted $2,000 to the Rdwands Commuttes
See Attachment 1

Three of thess indirect rexmbursements were made through Else Latinovic, the
admumstrator of tho Firm  Latmovic testified that she was approached by Valdez to contnbute to
Edwards and was told that she would be resmbursed by O*Donnell (Latinovic Tr at 66-67, 77)
Latinovic imtially balked at contnbuting because she personally did not support Edwards
(Latmnovic Tr at 68) Latmovic conveyed that she thought it was mappropniate to ask employees
to contnibate, and she asked Valdée tc speak with O’Donnell sbout her concerns  (Latmovic Tr
at 68) Vahiez ugreed to speak with O'Domsell, awi Valdez also repmaediy axpmsssnd
WMQ'Dmﬂlmhdhbwwmhym (Latamovic Tr at 67-68)
O'Donnell, howvever, repartedly tald Valdez that she zeedad to do what he asked, azd Valdez
transmtted this mformation to Latinovic (Latinovic Tr at 69) Latinovic then agreed to
eonmblm.fenrmgtlm:fshedxdnot.O'Donnellwouldbemgymd.thmughhu'pouuonuthe
Firm, possibly take adverse action against her (Latinovic Tr at 110) '
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Because Latinovic believed 1t was mappropnate to solicit employees for contributions,
she told Valdez she would solicit her famly to contribute so that other employees m the Firm
would not be placed 1n an uncomfortable posthon (Latinovic Tr at 70) Valdez sgreed with this
proposal, and Latinovic subsequently secured three $2,000 contnbutions to the Edwards
Commtive one from her mother, Amta Latmovic, and two from famuly fnends, Russell and
Jacqueline Folsom (Latnovic Tr at 70-75) Per her conversation with Valdez, Latinowic
prasmsed all of iivem that O*Domati would rexmburse tiaeon for tibetr coatwbutions  (Latreovis
Tr & 70-75) Latmnesc tmavemitted thair contnbmtion claacks to Valdez, who gave her an $8,000
chack dated March 31, 2003, migned by Pierce O'Donnsll That same day, Lasinovic wrots three
checks aggregating $8,000 one for $2,000 to the Edwards Commuttee, one for $2,000 to her
mother, and one for $4,000 to Russell and Jecquelne Folsom

In addition to soliciting contnbutions through Latinovic, Valdez also approached
paralegal Hilda Escobar and asked her to contnbute, sumilarly telling her she would be
rembursed (Escobar Tr at48) Escobar agreed to contribute and wrote 8 $2,000 check to the
Bdwards Comnuittes (Bscobar Tr at 48) A fow days later, Valdez again approached Escobar
and aifieed hor 1f she lesew anyone clse whe weuld centribute, prosmmng thit O'Dennell would
resmburss them as well (Esoober Tr a8 51) Escobar then appreached her father, Ruiinal
Valaaco, whn agreed to cantabute &3 a favor to O'Donnall (Basobar Tr at 52) Eacabar
transmtted her father's $2,000 contwbutien check to Valdae and asked Valdez if saare
contnibutions were needed (Escobar Tr at 51) Valdez said no and later gave Escobar a $4,000
check from O’Donnell to rexmburse her for her and her father’s contnbutions /d Valdez also
mmwmmmmmmmmmwmmywnm
completed (Bscobar Tr at 50, 53)
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Other reimbursements also passed through multiple individuals For example, on the
same day that O"Donnell wrote the other rembursement checks, he also wrote a $4,000 check to
Valdez Although Valdez did not make a contribution, she passed on $2,000 each to two other
mdmduahwhomtoeonﬁhﬂehhﬂdwudsCommlm First, she gave $2,000 to her
mister, Mana Saucedo, to make a contnbution Saucedo agreed to make the contnbution as a
favor to her suster dfter she was pronnsed rembursement ¢ (Sasocdd Tr at 15-18) Sevend,
Valdez wrote a $2,&30 almck is Bezi Roduguss, m adsunistraiive empiayme at the Firm, and she
also gava hum a separats check from Pierce O'Ronvall for $4,000 Redngusz used the fiands to
contrnibute $2,000 to the Edwards Commuttee and to give $2,000 each to hus son, Johnny
Rodnguez, and Johnny’s girlfnend, Chnstina Andujo, both of whom contnibuted $2,000 to the
Edwards Committee after being promised they would be rexmbursed (Rodnguez Tr at 83-84)

On July 24, 2004, the Edwards Commuttes refunded over $44,000 1n contributions that it
associated with O’Donnell One of those refimds was 18sued to O'Donnell’s mister, Mary Eileen
O'Donnell, who forwarded a copy of her refund check to Prerce O'Donnell with a note stating,
“Wint should I do with this? (copy enclosed) Rt’s really notgune ™ (emphasis m onguml)
Valdez rosponded, “Mary Eileen, POD wall caX you about this *

The Edwands event was nat the first time that O’Dannell usad Firm resources to orgamize
a political event and rexmburse contnbutions In 2000, Los Angeles mayoral candidate James
Hahn attended a reception at the Firm's offices, which was orgamized in part by Valdez
(Latinovic Tr at 37-38) In a remmbursement schems that murrors the activity in this matter,
O’Donnell used $25,500 of hus personal funds to reamburse Firm employees, their frnends, therr

¢ Although Saucedo filled out a donor card and provided her credst card number to make a contribution, the Edwards
Comnuttee has 10 record of receiving a contnbution from her
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relatives, and others for campagn contributions to James Hahn’s mayoral campaign 7 As m tis
matter, Dolores Valdez solicited contnbutions from Firm employees and arranged for therr
rambursement from O'Donnell Likew1se, only admmstrative employees—not attorneys—
were reimbursed  Those admmstrative employees have stated that the circumstances of the
Edwards contnbution reimbursentents were nearly identical to that of the Hahn contribution
remmbussainersis

In Decembsr 2003, investigators from the Los Angeles City Ethics Commussion visited
the homes of snze Firm employees to inveahgate sllegations that the emplnyees had baen
remnbursed for their contnbutions to James Hehn  Some of those employees, including Hilda
Bscobar, admitted that they had been recmbursed Escobar subsequently mformed her boss,
partner Lisa Brant, and the Firm’s managing partner, Ann Mane Mortimer, that she had spoken
with the investigators (Escobar Tr at 42-43, 79-80) Brant told Escobar that she was sorry that
O'Donnell had put her n tins position and said that she would be there 1f Escobar needed
anything (Bscobar Tr at 79-80) Mortimer tned to reassure Escobar, telling her that everything
would be okay (!mbafh at 42-43) Mortmer then arranged a Frm-wide meeting to discuss
the allegitions (Latisovic Tr at97) Mortimer t0ld Mo staff thnt althouh sn mvestigation was

7 O*Donnell recently settied crimmal and civil charges m Los Angeles relating to that matter O"Donnell plesded no
contest to five counts of using a false name to maks campaign contnbutions, and, mn exchange, the prosecutor agreed
%0 drop the remaining 21 counts At sentencing, the court fined O"Donnell $155,200, placed hum on three years
probation, and barred lum from participating m any political fundraung for three yoars In a settiement agreement
with the Los Angeles City Ethucs Commussion, O'Donnell admitted to commutiing “serious” violations of city law
by makmng 26 contributions 1n names of others Stipulation, Decision, and Order of the Los Angeles City Ethics
Commuznios, Case No 3003-58, (Mar 14, 2006) As purt of that settieme:®l, O"Donnell sgreed to pay xn
adwumistrative pensilly of $147,000 O'Donel ngaed & seperuie ovtthement agreceest with the Cahforma Faw
Pelitwil Pomtieas Commntesion, 1n which he symn stinttiod the wolstsms and agssed to puy an additsennl 372,960
sdamsmstraktve pemally ‘Tie condits, meindng many Herat soanloyees, alse mgyed sotiflimsnt agreenunits welh the
Los Angeles City Ethucs Commission admutting to violstions of the law and agreeing to each pay 8 $1,000 penalty,
though those panalties appear ta haya been pmd hy O'Doasnell or the Fizma  Dolores Valdez was fined $41,000 for
auding and sbetting O"Donnell 1 reumbursing contnhutions
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occurrng, the Firm would contmme to operate and that employees should see her 1f they had any
concems (Latmovic Tr at 98, 109)

Blso Latinovic, who was featured m the Hill article that led to the complamt beng filed
with the Commussion, complamed directly to O’Donnell about the mvestigations, letting him
know how upset she was that he put her in such & posihon  (Latinovic Tr at 90-91) O’Domnell
told her that he ovas sorry tixs happitsed to hee, but he pronnsed that lnx weuld take care of
overytimmp end that the Fiom wanid pey for iser sttimeys (Imimovie Tr at 91-92) Mmtimer,
the managing paritnas, aleo told Latsnovia that the Fizn wiould provide attarnoys for her, and
Latnovic stated that Mortumer was “mstrumental” in trymg to find the nght counssl (Latmovic
Tr st 108) Nuthchumwcnormyoﬂ:umduummcwedmﬂnsmma'umm«
her own legal fees, which are apparently being covered by the Firm and/or O"Donnell
IL ANALYSIS _

The evidence has shown that O'Donnell was acting as an agent of the Firm when he
rembursed contnbutions to the Edwards Comnuttee and that the Firm actively assisted him in
this scheme, thereby viviatmg 2 U S C § 441f Secnon 441f prohibits making s contribution
the name of sxothsr and knewnngly perautiing one’s asize % be used to affect suzh a
coitnbatum Indinhm,mjmnmyknomglyhelpormntqpmmk-ga
comahubien m the name ofanather 2USC § 4411, 11 CFR § 110 4(b)X1)() Ths
prohibition also applies to any persan who provides money to others to effact contnibutions m
thernames 11 CFR §1104(b)(2) According to financial records and sworn testimony,
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O’Donnell, through us assistant at the Firm, directly or indirectly reumbursed sixteen individuals
for $32,000 1n contributions to the Edwards Commuttee *

Direct Rexmbursements $18,000
Indirect Reumbursernwits $14,000
TOTAL $32,000

While neither the Firm nor O’Donnell has disputed that the rembursements detmled 1n
the prior soctnum vaolated the Act’s psolabition es mmkmg contabatmns m tho name of amothes,
O’Denneii’s attomsy ks argued that O’Donnell, snd by saference thie Firm, did not knewagly
and willfully violate the law, citng recant medical evaluations of O*Donnell that purpost to show
that lus past conduct was motivated by various mental disordess  As we demonstrate below,
howwu.ﬂxeundupuhdﬁchmeedﬂaepmbnblecmeﬁuuhoﬁreqmndfonhow;ngmd :
willful finding We also show that O’Donnell acted at all tmes as an agent of the Firm when he
remmbursed the contnibutions and that the Fum assisted lum wath this scheme  Accordingly, the
Firm 18 also hiable for the knowng and willful violations in this matter

The phrase “knowing and willfol” mdiestes that “acts were comnusete with a knowledge
of all the relevant facis and a recagnition teat the actien ss strolubited bylaw ™ HR Rpt 94-
917 at 34 (Mar 17, 1976) (reprintad in Lapmistvs Hoatery of Federal Elechian Gampaign Azt
Amendments af 1976 at 803-4 (Aug 1977)), sea alzo National Right to Work Comm v FEC,
716 F2d 1401, 1403 (D C Crr 1983) (citmg AFL-CIO v FEC, 628 F 2d 97, 98, 101 (DC Cir

' Although sz descnbed above, the Edwards Comnuftee reperted recervmng only 528,000 of thess conmbutions,
O'Donnell and the Firm are still hable for meking $32,000 worth of contnbutions 1n the names of others 2USC
§ 441f The Act’s prohthitisn mymaking contnbutons m the name of anether does agt comiition hability aul sueh
coninbutions actually being received Seeid The Act defines “contnbution” broadly, snd it mcludes funds given to
mth:mamwo:mmnmammw.pmm 2USC
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1980) for the proposition that “knowing and wallful” means “‘defiance’ or ‘knowing, conscious,
and deliberate flaunting’ [mc] of the Act”), United States v Hophmns, 916 F 2d 207, 214-15 (5th
Cir 1990) The Hophmns court also held that taking steps to disguse the source of funds used m
illegal activities might reasonably be explamed as a “motivation to evade lawful obligations *
Hoplans, 916 F 2d at 213-14 (cutmng Ingram v Umited States, 360U S 672, 679 (1959)) (mternal
quotations omatted) A Section 441f violatien, m whieh the true source of the finxds used to
make 3 crncaimitoe 10 withhedd fimon the socrmerft canmmting, o mbaresnily seif-cammimg
In tius sase, there arc acenzal buses te corslude that O’Donsell, and by inferenge ihe

Firm, knowangly and willfully violated tha Act First, O’Doanell’s decades of priar expenience
with politcal fundramng demonstrates hus knowledgs of the law From running firr Congress to
seeking an advisory opinion to serving on the national finance commuttee of a presidential
campaign, O'Donnell 1s a soplusticated political actor Second, O*Donnell signed a donor card
provided by the Edwards Commuttee that exphcitly stated that contnbutions cannot be
rembursed Thurd, the Edwards Commttee sent O'Donnell an mformational packet that recited
the proliSition on makmg contnbutions m e name of ansther Fourth, G*Dommell developed an
elabortie sclizme to disgume the seurce of lus sentnbutions by usmg muitiple lovels of conduits,
whesh deswsred tho puitisc ef the trwe smoms of sontwteions Fumily, O'Dannell includid the
wesit “boaus” en the mema haa of tha reumbunsmant shocks to Finm employens, whagh suggts
an miext to hude the true purpose of the checks

~ O'Donnell’s dehiberate actions to flout the law are also evidenced by his mvolvement in 2
remarkably ssmilar scheme to rexmburse contributions to Los Angeles mayoral candidate James
Habn In both the Los Angeles matter and this one, O'Donnell wrote personal checks to
contnibutors n the same amount as the contributors gave to the candidate, usually on the same
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day of the contnbution In addition, O’Donnell directed hus assistant at the Firm, Dolores
Valdez, to solicit contnbutions and offer reembursements Also, axx of the same conduits were
used n both schemes The nearly identical circumstances surrounding the rermbursements to
Hahn and to the Edwards Commuttes demonstrate that O"Donnell’s actions n this matter were
not an 1solated mustake, but rather were part of a pattern and practice to circumvent contnbution
——

“  'The Firm has not disputed any of the aforementioned facts, and O’Donnell has remamed
silent, mvoling the Fifth Anxedmest O'Doumnsll’s attemey, loweser, hes recently argued that
O'Danuell could not have formed the requisite mmtent to knowingly and willfully violate the law
because of newly diagnosed mental disorders that supposedly affected O’Donnell at the time he
retmbursed contributions to both the Hahn and Edwards campaigns O'Donnell’s attorney has
also subnutted recently completed letters from doctors who make various conclusions about the
effect of O’Donnell’s purported mental disorders '° Yet none of these letters contradict sny facts
that support concluding that the violation was knowing and wallful To the contrary, some of the
mformation actually supports & knowing and willful findmg For example, one letter explicitly
mmmo'mnm'mwmmmmuum

? Indeed, when settimg the civil charges m Los Angeles, O'Donnell admtted that his actions were "designed to and
resulted m substantial excess contributions 1 violation of the Charter’s per person contnbution lumits ™ Stzpulation,
Dastion, am! Onenr of Ba Los Aisgales City Blhics Classamsuim, Maxch 14, 2086

' Por examplo, one letter concludes that “m approving reumbursements to hus firm's employees for contnbutions to
the Edwards campaign, Mr O'Donnell was mfluenced largely by Ius ongoing bipolar disorder such that although he
kmow (enmdovina] svwaznesse) what fus conilwet was(,) dong it svas muther sniifisi (zawmeommily disregardmg the
lavizanr dalhenle (omoenfionizy demgund to (st tin law) ™ Ewitor from Mark J Mills, J D, M D, dated July 31,
2006, a0 4 Amather iser duussen 3 “drect pexus” MO'M'IHMMMNM
rexmbursements of contnbutions to the Hahn campaign  Letter from Daniel A Martell, PhD ,ABP P, dated July
8, 2008, ;2 11 NMMMMwMOMIMmmem
wiiom he reaiibemad comtiibutions, they a0 couchain Gint inse putwsted mentsl deatans Imd no ailict on
O'Dexaeli’s abssiy th mesxiem law  “O'Dosnaii’s ingh mislhgnms, comsiell seiie o hughly agpmoenmd teess of
collcagues and mgpost staff, sfionred kim to s law pyoniece and channel us manic symptems
mmmmMMhhMMhnquhwﬁ-" Lattwr fram
Dsmel A Martellatll
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requirements” and that he acted despite the explicit concerns raised by Valdez because he viewed
the law as “srrelovant ” Letter from Mark J Mills, J D, M D, dated July 31, 2006, st 4 Ths
mmmmﬁuo'nomumdmmmmmuymmum he
knew that the law prohibited rexmbursing contnibutions, yet he chose to do so anyway

In sum, an mmvestigation has discovered substantial evidence of knowmg and wllful
conduct by O’Domuell, a partiwr and agent of the Firm  In aliditron, grven that O"Donnell hes
ammanad s Fifth Amendment priviiege m respassy to the Commtnsson’s subpeatem the
Comcaisason may desw an aduste msferanae from O'Dozzell’s rafsal to testafy m thus madier
See Baxter v Palmigiano, 425 U S 308, 318 (1976), SECv Gemstar-TV Gwuida Int'l, Inc , 401
F 3d 1031, 1046 (9th Cir 2005) (“{p]arties are free to mvoke the Fifth Amendment 1n cival cases,
but the court 18 equally free to draw adverse inferences from their faalure of proof”) quoting SEC
v Colello, 139 F 3d 674, 677 (9th Cir 1998) Therefore, based on the extensive direct evidence
developed 1n this investigation, and m the absence of teshmony from O'Donnell, there 1s
probable cause to believe that he knowmgly and willfully violated the Act 1n this matter

Contam’y to the Xirm’s snspsczme @0 the comgpiaint, tiw allegatiams agame it ave not
“without ment ™ A basic tensot of agency law 18 that empinyers can be held hable for wrongful
acts comnmitad by thesr employees that sxe watiun the scope of theny employmant Sea
Restatement of Ageucy 2d § 219 (1958) "' Here, although the Firm’s funds were nat directly

" The Furm 15 & Limmred hability partnesstup (LLP) 1 Cuifornis, wiuchi allows partnenihips to be held hable for the
acts of ts agents Under the Califormia Uniform Partnershup Act, each partner 18 an agent of the partnership and the
acts of paringss wythn Yige ordmary €ourse af bumiiess baad the partnersiyy  Cal Gozp Code § 16201 (2005) The
18 liable for s penalty meurred or other achonable conduct by s partner acting m the ordinary course of
busmess or with the suthonty of the partnershup Ses id at § 16305 Ses also Redman v Walters, 88 Cal App 34
448, 453 (1979) (stating that “the partnership 18 hable bhmﬂﬁuhwm'h'mmmm«
onmssion of any partner scting 1 the ordinary sourse of the businass of the Thus hability mncludes
willful violations of the law as well ss sxmple neghgence Adasden v Cawthorne, 30 Cal App 2d 124, 126 (1938)
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used to remburse contributions, O'Donnell, Valdez, and other Firm employees used Firm
resources to further the reambursement scheme The Supreme Court has exphicitly found that
partnerships can knowingly and willfully violate the law through its agents “it 13 elementary
that such mpersonal entities can be guilty of ‘knowing’ or ‘wllful’ violations of regulatory
statutes through the doctrine of respondeat superior ™ United States v A&P Trucking Co , 358
US 121, 125 (1958) See also Ranlester Network v Shalala, 51 F 3d 1390 (9th Cir 1995)
(upholding an agenc:y’s findinn thet a paxtwsesiup kmowingly and mlifully violated the law
through axs of 183 agents evem tinugh it agant nctai constzary to corpaaste pokcy) 2

In this case, there are several reasoss to conclude that O'Dannell was acting as an agent
of the Firm 1n the ordinary course of business when he rexmbursed contnibutions to the Edwards
Commuttee First, as a partner of the Firm, O’Donnel! had authonty to direct Firm employees to
carry out the rembursement scheme Indeed, given O’Donnell’s stature in the Firm, a personal
request from hum would be virtually indistinguishable from an official busiess request to the
Firm staff Second, O’Donnell repeatedly and openly used firm resources to further lus polrtical
fundramng activities For example, mn the Hahn matter, O’Donnell hosted an event with the
canthdate at the Fumn’s offices, and 1n thus mntter, O’Damséll used Firm staticnery to create
mviinkons tn the Edwesds event, winch saamy Fom mxpixyysen atitndesl  Finally, iw Furm'’s
mmm‘mﬁmnm-chnmadpnmhh.lmm
for 1ts employees, also demonstrate that employees were actmg 1n the ordinary course of

2 These cases have not condihoned habulity on a showing that the partnership knew of or consented to the illegal
activihes Sse United States v Hilton Hotels Corp , 467 F 24 1000 (9th Cxr 1972) (finding a corporation crimmally
hable for violations by an agent even though the agent defied the express instructions of the corporation) Thus,
while the Firm has remamed silent on whether other partners besides O"Donnell knew of the reumbursements at the
tume they were mads, a lack of knowledge would not extmgmsh the Firm's lbility for O'Donnell’s actions
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business—not m a personal transaction—when they agreed to O’Donnell’s request to contribute
to the Edwards Commuttee and be retmbursed

hamhmmm.themmmbmdpmmcmbbehwothua
Washington law firm violated the Act when one of its agents solicited contributions from a
foreign national See MUR 4530 (Psaltis) In that matter, the law firm’s agent acted withm the
scope of her cmploymem n collecting the contributioms, and the la* %nu provided Insr vith e
inyiwseeestaliives to perform fomizesing  Tie Conmrmsion rersw:tad the hw firm’s argument the:
1t shenld be axemsed from Imtnlity besanse 1t refunded the contabutons after 1t discawared the
illegahty

Although the Comnussion has previously exercised its discretion 1n some other matters
not to pursue entities whose agents rexmburse contributions, 1t usually does so only 1if the entity
took immediate corrective action when 1t leamned of the 1llegal activaty and cooperated with the
Commssion’s mvestigation See MUR 5092 (Lazaroff) In MUR 5092, which also mvolved a
law firm partner rexmbursing employees, the law firm demed any knowledge of the
remmbursements, and the firm fired the partner when it leamed that he reimbursed employees
ARer thst 1wy fism cosperated folly #nth the Comemiznion’s mvestigitiion and provednd evidence
agmnat the pesiner, the Camxmsson detemmmnd to take mo achen agaendt fimt firm

Unlike the lew firm m MUR 5882, the Fini 1n this aaas hes nat deued that 1 kimow of the
rexmbursements at the tme they were made, rather, 1t kas remained stlent on this 1ssue
Moreover, the Firm in thus matter did not come forward immediately and cooperate as did the
law firm 1n MUR 5092, nor has the Firm taken any corrective achon Before the complaint was
even filed 1n this matter, Firm admmustrator Elso Latinovic spoke with Ann Marie Mortumer, the
managing partner, regarding an article 1n the Hill about the suspect contnbutions The Firm thus
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had the opportumty to self-report the violations to the Commussson or take other corrective
action, but 1t chose to remam silent Even after the complaint was filed, the Firm did not disclose
O’Donnell’s conduct to the Commussion To the contrary, the Firm stated 1n its curt response to
the complamt that the allegations had “no ment,” and 1t withheld the fact that O’Donnell had
rexmbursed empioyees for therr contnbutions

Even after the Commusston found'reasen to believe that the Firm violated the Aot n thus
matter—when Los Angeies snthamioss srers adivaly imvsstigatmg Finini enzployees fiir ihmr
mnvolvement 1z the Hahn raumburersant schema—the Fiom did nat mfiem the Commisson
about any possible illegal sehvities by O'Donnell  To this day, the Firm has not acknowledged
that O'Donnell reimbursed Firm employees for therr contributians to the Edwards Commuttee
Although the Firm may not have a legal duty to report O’Donnell’s misconduct, its farlure to
come forward distinguishes 1t from other entities for which the Commussion has taken no action
when one of its agents violated the Act

Therefore, based on all the reasons stated, this Office 1 prepared to recommend that the
Commssion find probable cause to believe that O’Donnell & Mortimer LLP (formerly known as
O'Donnell & Shaeffer LLF) larowmgly ami wiilfully violated 2 U B C § 441f by makung and
faciliteting contnibattons mn the namos of othems
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IV. GENERAL COUNSEL’S RECOMMENDATION

1 Find probable cause to believe that O"Donnell & Mortimer LLP (formerly known as
O’Donnell & Shaeffor LLP) knowngly and willfily violated 2 U S C § 441f

. ﬁl/"

Date Lawrence H Norton

General Counsel
et ploetl

Associate General Counsel for Enforcement

Mark D Shonkwiler
Assi General Counsel

Brant S Levine

Audra L Wassom

Attachment _
1 Flow Chart of Rexmbursed Contributions
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